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Executive Summary
The purpose of this report is to provide the Tasmanian Planning Commission with the Burnie
planning authority’s opinions and recommendations in accordance with section 35F of the Land Use
Planning and Approvals Act 1993 following exhibition of draft Burnie Local Provisions Schedule.
The planning authority is of the opinion there are no matters contained in representations made in
relation to the relevant exhibition documents that merit modification to the draft BUR LPS.
The planning authority note there are some draft errors that will require modification of the BUR LPS
maps. However, it is considered these modifications will have no effect on the content, purpose or
compliance of the draft BUR LPS.
The planning authority consider the draft BUR LPS meets the LPS criteria in section 34 of the Act.

1.

Background

The Parliament of Tasmania amended the Land Use Planning and Approvals Act 1993 in late 2015
and inserted provisions to require all current municipal planning schemes, including the Burnie
Interim Planning Scheme 2013, be replaced with a single state-wide planning scheme to be known as
the Tasmanian Planning Scheme.
The Burnie City Council in its statutory capacity as a planning authority is required to prepare a draft
Burnie Local Provision Schedule (BUR LPS) for inclusion in the Tasmanian Planning Scheme.
The purpose of a Burnie Local Provisions Schedule is to –
a)

establish how the common mandatory provisions of the Tasmanian Planning Scheme will
apply for the use, development, protection and conservation of land within the Burnie
municipal area; and

b)

introduce provisions that will add to, modify, or substitute for the common mandatory
provisions in the Tasmanian Planning Scheme if necessary to provide for the use or
development of an area of land within the Burnie municipal area –
i.

in a manner that is of significant social, economic or environmental benefit to the State,
a region or a municipal area; or

ii.

that has particular environmental, economic, social or spatial qualities that require
provisions that are unique to the area of land

The Burnie planning authority by resolution dated 19 March 2019 (AO065-19) determined to provide
the Tasmanian Planning Commission with a draft Burnie Local Provision Schedule and supporting
information in accordance with section 35(1) of the Act.
The decision to provide the Commission with a draft LPS was confirmed at the planning authority’s
meeting of 16 April 2019, and the requisite documents were provided to the Commission shortly
thereafter.
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The Tasmanian Planning Commission advised the Burnie planning authority on 8 May 2019 that it
had accepted submission of the draft BUR LPS and had commenced a consideration of the draft BUR
LPS against the LPS criteria in section 34 of the Act.
The Commission issued a direction in accordance section 35(5) for minor modifications to the draft
BUR LPS and supporting documents.
The planning authority provided the Commission with the information required by the direction.
On 16 October 2019 the Commission directed the Burnie planning authority in accordance with
section 35B to publicly exhibit the draft BUR LPS and supporting material.
The Commission did not issue any LPS criteria outstanding issues notice under section 35B(4B) in
relation to the draft BUR LPS.
The Burnie planning authority gave notice of the exhibition of the draft BUR LPS as required by
section 35C on 19 October.
The draft BUR LPS was exhibited for a period of 60 days from 21 October 2019 until 20 December
2019 in accordance with section 35C of the Act, and invited all interested parties to examined the
relevant exhibition documents and to make representations in relation to the draft BUR LPS.
The Council provided written advice of the exhibition period for the draft BUR LPS to the State
agencies nominated by the Commission in accordance with section 35B(5)(a) of the Act.

2.

Legislative Requirements

The relevant statutory requirements are contained in the Land Use Planning and Approvals Act 1993.
Section 34 requires that a draft LPS must meet the following criteria –
a)

contain all the provisions that the State Planning Provisions (SPPs) specify must be contained
in an LPS; and

b)

be in accordance with section 32 in relation to matters that must, may or cannot be included
in the content of an LPS; and

c)

further the objectives set out in Schedule 1 of the Act for the resource management system of
Tasmania and for the planning processes required under the Act; and

d)

be consistent with each State policy; and

e)

satisfy the relevant criteria in relation to any Tasmanian Planning Policy; and

f)

as far as practicable, be consistent with the Cradle Coast Regional Land Use Strategy (CCR
LUS); and

g)

have regard to the strategic plan, prepared under section 66 of the Local Government Act
1993 for the Burnie municipal area; and
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h)

as far as practicable, be consistent with and co-ordinated with any Local Provisions Schedule
that apply to municipal areas that are adjacent to the municipal area to which the relevant
planning instrument relates; and

i)

have regard to the safety requirements set out in the standards prescribed under the Gas
Pipelines Act 2000 .

Section 35F requires that following conclusion of the exhibition period for the draft BUR LPS the
Burnie planning authority must consider each of the matters in each of the representations that are
relevant to the draft BUR LPS within the meaning of section 35E and provide to the Commission a
report in which the planning authority must –
a)

include a copy of each representation, if any, made under section 35E(1) in relation to the
relevant exhibition documents for the draft BUR LPS during the exhibition period;

b)

include a copy of each representation, if any, made under section 35E(1) in relation to the
relevant exhibition documents for the draft BUR LPS after the end of the exhibition period that
the planning authority has determined at its discretion to receive and include;

c)

a statement containing the planning authority’s response to the matters referred to in any LPS
criteria outstanding issues notice issued by the Commission in relation to the draft BUR LPS;

d)

a statement of the planning authority's opinion as to the merit of each representation included
under paragraph (a) or (b) in the report, including, in particular, as to –
i.

whether the planning authority is of the opinion that the draft BUR LPS ought to be
modified to take into account the representation; and

ii.

the effect on the draft BUR LPS as a whole of implementing the recommendation; and

e)

a statement as to whether the planning authority is satisfied that the draft BUR LPS meets the
LPS criteria; and

f)

the recommendations of the planning authority in relation to the draft BUR LPS, including for
whether i.

a provision of the draft BUR LPS is inconsistent with a provision of the State Planning
Provisions; or

ii.

the draft BUR LPS should, or should not, apply a provision of the State Planning
Provisions to an area of land; or

iii.

the draft BUR LPS should, or should not, contain a provision that an LPS is permitted
under section 32 to contain.

Section 35E(5) provides any matter contained in a representation is not to be taken to be part of the
representation if it is in relation to a matter that a)

does not relate to the contents or merits of the draft BUR LPS;

b)

is to the effect that a provision of the State Planning provisions should be altered; or
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c)

is not a matter which addresses whether i.

a provision of the draft BUR LPS is inconsistent with a provision of the SPPs;

ii.

the draft BUR LPS should, or should not, apply a provision of the SPPs to an area of land;
or

iii.

the draft BUR LPS should, or should not, contain a provision that an LPS is permitted
under section 32 to contain

Section 35G provides that a planning authority may, as a result of any matter contained in a
representation, advise the TPC that it is of the opinion that the content of a provision of the SPPs
should be altered. The TPC is to provide the Minister with its advice and opinion if it considered the
planning authority’s suggested alteration has merit.

3.

Opinions and Recommendations

The planning authority is required to provide the Tasmanian Planning Commission with –
a)

A copy of each representation made to the planning authority on the draft BUR LPS in
accordance with section 35E(1) during the exhibition period

b)

A copy of each representation made to the planning authority on the draft BUR LPS in
accordance with section 35E(1) after the end of the exhibition period that the planning
authority has agreed to include as matter it its report to the Commission;

c)

A statement of the planning authority’s opinions on the merit of each representation received
in relation to the relevant exhibition documents, including –
i)

whether the planning authority is of the opinion the draft BUR LPS ought to be modified
to take into account the representation; and

ii)

the effect on the draft BUR LPS as a whole of implementing any recommendation to
modify the draft BUR LPS

d)

A statement as to whether the planning authority is satisfied the draft BUR LPS meets the LPS
criteria; and

e)

The recommendations of the planning authority in relation to the draft BUR LPS, including for
whether –
i)

the draft BUR LPS is inconsistent with the provisions of the SPPs;

ii)

the draft BUR LPS should or should not apply a provision of the SPPs to an area of land;
or

iii) the draft BUR LPS should or should not contain a provision that an LPS is permitted
under section 32 to contain
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The relevant exhibition documents for the draft BUR LPS included a Draft Burnie Local Provisions
Schedule Supporting Report dated 11 October 2019 in which the planning authority set out its
reasons for how the draft BUR LPS has applied the State Planing Provisions and for why it will meet
the LPS criteria.
The explanations and conclusions contained in the Supporting Report will only require change if it is
necessary to modify the draft BUR LPS in response to matters contained in representations made on
the relevant exhibition documents.
3.1

Representations

The planning authority must consider each of the matters contained in each of the representations
and provide a response.
A copy of each representation is included with the section 35F Report.
Each representation has been assigned a unique identification number by the planning authority.
a)

Nine (9) representations were made on the relevant draft BUR LPS documents during the
exhibition period.
Representation No 1 from D Thompson seeks to apply the Low Density Residential zone
and the Light Industrial zone to part of land at Wivenhoe to which the draft BUR LPS
applies the General Industrial zone – received 3 December 2019.
Representation No 2 submitted by GHD for MG and FM Jack, CJ and JE Margetts, MP
Redman and DJ Howard seeks to apply the Low Density Residential zone to land contained
on CT 15444/1, CT 15444/2, CT 15444/3 and CT 112555/1 off West Mooreville Road
located within an area of land to which the draft BUR LPS applies the Rural Living (A) zone –
received 12 December 2019
Representation No 3 submitted by planplace for Pentach Pty Ltd seeks to apply the
General Residential zone to part of land on CT 134067/2 off Massy Greene Drive to which
the draft BUR LPS applies the Rural zone – received 9 December 2019
Representation No 4 submitted by EnviroPlan Pty Ltd for A McCrae seeks to apply the Low
Density Residential zone to land contained on CT 122547/1 to which the draft BUR LPS
applies the Rural zone – received 20 December 2019
Representation No 5 from the Department of Communities advises the Department has no
comment on the draft BUR LPS – received 2 December 2019
There is no matter on which the planning authority is required to make a statement in
relation to the merits or effect of the representation on the draft BUR LPS.
Representation No 6 from the Department of Police, Fire and Emergency Services makes
comment on the manner in which the planning authority should apply the provisions in SPP
code C11 – Coastal Inundation Hazards and Code C12 – Flood-Prone Areas Hazards –
received 9 December 2019
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Representation No 7 from TasNetworks seeks to apply the Utilities zone to all TasNetwork
substations and communication facilities sites; and to delete application of SPP Code C7 –
Natural Assets and Code C8 – Scenic Protection for land to which Code C4 – Electricity
Transmission Infrastructure Protection applies – received 19 December 2019
Representation No 8 from TasWater seeks to apply the Utilities zone to all major water
storage areas, raw water and waste water treatment plants, and to distribution reservoirs
– received 20 December 2019
Representation No 9 from L Knight seeks to simplify the form and structure of an SAP –
received 16 December 2019
b)

One (1) representations was made on the relevant draft BUR LPS documents after the end of
the exhibition period on 2 January 2020.
The planning authority may in accordance with section 35F(2)(b) to provide the TPC with a
response on any representation made after close of the exhibition period.
Representation No 10 from TasRail seeks to –
i.

clarify application of the SPP Utilities zone and SPP Code C3 to land comprising the
State rail network and any land that may be declared a strategic infrastructure
corridor; and

ii.

modify the BUR LPS to require all proposed use and development on land within 50
metres of a rail or strategic infrastructure corridor be referred to the rail entity for
consideration, comment and condition.

TasRail advised disappointment that the entity did not receive notification of the exhibition
period, and was therefore delayed in preparing a response.
A representation was misdirected on 20 December 2019 to the wrong email address, and
was therefore was not received by the planning authority until after close of the exhibition
period.
The planning authority’s records show a letter addressed to the CEO of TasRail was sent by
email to onlineenquiries@tasrail.com.au on 17 October in accordance with an instruction
of the TPC issued under section 35B(5) to advise the entity of arrangements for exhibition
of the draft BUR LPS.
The representations was received after the end the exhibition period notwithstanding an
attempt by the entity that it be made during the exhibition period.
The representation contains matters in relation to the identification of rail network land in
the BUR LPS; and for the process under which the rail entity can engage in the
consideration of proposals for use and development on land in proximity of a railway.
These matters require clarification in order to assist effective operation of the BUR LPS and
the Tasmanian Planning Scheme.
The planning authority has agreed to include the TasRail representation within the
section 35F report provided to the TPC.
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A full copy of each representation, including any document included with the representation, is
attached to this report.
3.2

Consideration of Representations

Matters contained in representations may be conveniently classified for purposes of assessment and
determination as –
3.2.1
3.2.2

Matters in relation to the application of the State Planning provision zones to land
within the Burnie municipal area;
Matters in relation to the application of State Planning Provisions codes to land within
the Burnie municipal area;

3.2.3

Matters in relation to the provisions in a Specific Area Plan;

3.2.4

Matters in relation to the form and structure of a Local provision Schedule; and

3.2.5

Matters in relation to the State Planning Provisions

3.2.1

Matters in relation to the application of the State Planning Provision zones to land
within the Burnie municipal area

The draft BUR LPS seeks to apply the SPP zones in a manner that will retain the strategies and
policies that underpin the current Burnie Interim Planning Scheme 2013.
In this regard the draft BUR LPS has applied the SPP zone with a purpose that is most
comparable to the purpose of the current BIPS 2013 zone, and on the same spatial
application.
Change has only been made if –
i.

there is no SPP zone with a comparable purpose to the current BIPS zone;

ii.

required by the zone application criteria set out in Guideline No 1 – Local Provision
Schedule - zone and code application (June 2018) issued by the Tasmanian Planning
Commission; or

iii.

there are strategic or policy reasons to modify the purpose for which land is zoned

A detailed explanation for how the draft BUR LPS has applied the SPP zones is provided in the
draft BUR LPS Supporting Report - a copy of which was included in the relevant exhibition
documents during the exhibition period, and which continues to be available on the Burnie
City Council website.
An proposition to amend the draft BUR LPS and change the zone that applies to an area of
land is a proposition to change the purpose and conditions under which land may be used and
developed. The proposition must have merit from each of a statutory, strategic and practical
perspective.
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A change in the purpose for which land is to be zoned under the draft BUR LPS should only
occur if –
i.

there is an error in the conversion of the spatial application of the zone applied under
the BIPS 2013 to the most corresponding SPP zone;

ii.

an SPP zone is applied contrary to the instructions contained in Guideline No 1 – Local
Provision Schedule - zone and code application (June 2018) issued by the Tasmanian
Planning Commission; or

iii. there is an existing and documented strategic reason to change the purpose for which
land may be used, developed or protected; and
iv. the change will meet the LPS criteria in section 34
Seven (7) representations address matters in relation to the application of the SPP zones.
Representation No 1
D Thomson
The representation seeks to modify application of the SPP General Industrial zone to
portion of land at Wivenhoe.
The representation questions the continued relevance of strategies which underpin
application of the SPP General Industrial zone to land at Wivenhoe, and suggests the BUR
LPS should apply zones that more accurately reflect the established patterns of land use
and the constraints on industrial use and development within the eastern part of the
Wivenhoe industrial estate; and identifies a number of possible reasons for failure to
complete transition of land at Wivenhoe for use and development as an industrial estate.
It is proposed in the alternative that land at Wivenhoe has strategic advantage for
residential use; and in particular, that a the main area of existing residential use and
development revert to a residential zone.

Land to which the representation relates
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The representation submits the BUR LPS should be modified in so as to –
i)

delete the General Industrial zone and apply instead the Low Density Residential
zone to a section of land located in the south-eastern portion of the estate below
Stowport Road and generally at the eastern end of Anglesea Street and including lots
with frontage to Smith Street south of the rail corridor to recognise longstanding and
existing residential land use and development, and topographic constraints on
industrial use; and

ii)

delete the General Industrial zone and apply instead the Light Industrial zone to the
balance of the land east of Smith Street to provide a transitional space between the
Wivenhoe Cemetery, Wivenhoe Recreation Ground, community purpose (school)
and local business areas, and the major industrial area west of Pearl Street to the
Emu River

Land at Wivenhoe to which the draft BUR LPS applies the general Industrial zone
shown in deep Purple

Planning authority’s views and opinions
A number of existing State, regional and municipal research and policy statements have
repeatedly advocated the importance of Wivenhoe as an area for manufacturing, process,
storage and transport use. The relatively low demand for industrial land, and a residual
presence of residential use does not of itself evidence a failure of strategic purpose. There
is no articulated reason to reduce the amount of land zoned for general industrial use and
development at Wivenhoe.
There is some merit in the proposition that elevated land south of Hull Street and fronting
Corcellis Street and below Stowport Road is topographically unsuited to industrial
development and that established residential use is unlikely to change.
However, the representation does not address the LPS criteria; and there is insufficient
information currently available to the planning authority on which to support a
modification of the draft BUR LPS through the representation and hearing process.
There is no immediate need to change the zoning that applies for land under established
residential use. The Act provides adequate protection for existing lawful residential use.
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The matter of whether to change the zone applied to land south of Hull Street and fronting
Corcellis Street and below Stowport Road at Wivenhoe can be separately dealt with
outside the current LPS process.
It is recommended that no modification be made to the draft BUR LPS to apply the Low
Density Residential zone and the Light Industrial zone to part of the land at Wivenhoe to
which the draft BUR LPS applies the General Industrial zone.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet the LPS
criteria, if –
i)

the Low Density Residential zone is not applied to land south of Hull Street with
frontage to Corcellis Street and below Stowport Road; and

ii)

the Light Industrial zone is not applied to land east of Smith Street that is not
proposed for application of the Low Density Residential zone

Representation No 2
(prepared by GHD for MG and FM Jack, CJ and JE Margetts, MP Redman and DJ Howard)
The representation seeks to apply the Low Density Residential zone to an area of some 5.8
ha of land described on CT 15444/1, CT 15444/2, CT 15444/3 and CT 112555/1 and located
off West Mooreville Road west of Cooee Creek within an area of land to which the draft
BUR LPS applies the Rural Living (A) zone.

Land to which representation relates

Planning authority’s views and opinions
The land described on CT 15444/1, CT 15444/2, CT 15444/3 and CT 112555/1 contains an
area of some 5.8 ha, and forms part of a 50 ha area located on the north-western end of a
ridgeline west of the main Burnie settlement area and aligned to West Mooreville Road
and East Cam Road to which the draft BUR LPS applies the Rural Living (A) zone.
The area to which the Rural Living (A) zone applies has been identified under successive
planning schemes by application of a zone with the specific purpose to provide land for
residential use and development on larger lots within a rural setting; and is currently
assigned to the Rural Living zone under the BIPS 2013.
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There are currently 33 separate and developed residential lots ranging in area from 0.5 to
5.43 ha, with an average size of 1.5 ha. While eleven (11) existing lots have an area of less
than 1.0 ha, only one (1) is less than 5,000 m2. The majority of lots were created prior to
introduction of the BIPS and were consistent with the standards of the then applicable
former scheme
Land to the north and south of the Rural Living area has been developed for agricultural
purposes.
The site to which the application applies is about 600 m from and west of Cooee Creek.
Land to the east of Cooee Creek has been assigned for urban residential purposes and
provides for both low density and general residential development. The site is entirely
separate and separated from other land on which there is opportunity for higher density
residential use.

Land at East Cam to which the BIPS 2013 applies the Rural Living zone (light pink) and land in CT 15444/1, CT
15444/2, CT 15444/3 and CT 112555/1 edged blue

The purpose of the SPP Rural Living (A) zone is to “provide for residential use and
development in a rural setting where a) services are limited; or b) existing natural and
landscape values are to be retained”.
The SPPs requires a minimum lot size of 1.0 ha and a dwelling density of not less than one
(1) dwelling per hectare for use and development within the Rural Living (A) zone.
The draft BUR LPS has applied the Rural Living (A) zone as the most comparable SPP zone
to the BIPS Rural Living zone on the same spatial boundaries.
The purpose of SPP Low Density Residential zone is to “provide for residential use and
development in residential areas where there are infrastructure or environmental
constraints that limit the density, location or form of development.” Zone requirements
permit subdivision to create lots with an acceptable solution minimum area of 1,500 m2.
Residential development is permitted for both single and multiple dwellings.
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The land proposed for application of the Low Density Residential zone has potential for 39
lots, and not less than 35 additional dwellings within an isolated pocket remote from other
areas of similar scale and intensity of development.
The scale and intensity of development in accordance with the opportunities available
under the Low Density Residential zone would be at significant odds with the scale and
character of existing residential use and development on the balance of the surrounding
area to which the draft BUR LPS will apply the Rural Living (A) zone, and represents a
conversion in the purpose for which the land is zoned.
The representation cannot be supported for the following reasons –
i)

It seeks to establish an isolated pocket of low density residential use and
development within an established area of rural living lots.

ii)

The application misapplies the instruction in Guideline No 1 for application of the
SPP Low Density Residential zone.
The SPPs provide four (4) residential zones, each with a specific and separate
purpose and different standards for use and development to provide diversity and
choice in the location and form of housing.
The application mistakenly assumes the SPP residential zones provide a hierarchy of
dwelling density; and that transition from one zone to another is appropriate if zone
application criteria are satisfied.
A more accurate description of the SPP residential zones is that each is intended to
provide for diversity and choice in the location for housing. The setting within which
residential use may occur is of equal importance to the capability of the land to
accommodate residential use.
It is not appropriate to apply the Low Density Residential zone simply because the
land may satisfy some of the criteria for application of the zone.
The existence of land with a capability to accommodate an increase in residential
density does not of itself warrant an increase in the opportunities available under a
planning scheme – it is necessary to firstly consider context and need.
There is no consideration of the criteria in Guideline No 1 for application of the Rural
Living zone.

iii) The land may satisfy the zone application criteria in LDRZ 1(a) because the land
forms part of an existing residential area where there are limits on higher density
residential development.
However, the site does not satisfy LDRZ 1(b) because there is no strategic intention
for the locality to be a small residential settlement; and in LDRZ 1(c) because the
locality is not an existing low density residential area characterised by a pattern of
subdivision specifically planned to provide for such development and there is no
strategic intention to support development at higher densities.

Section 35F Report – draft BUR LPS

29 January 2020

13 /39

iv) There is no quantitative evidence to support the availability and capacity of a water
supply, and availability of a connection to a sewage and stormwater drainage system
sufficient to service potential future use; or of the capability of the land to
accommodate on-site waste water disposal area at the permitted dwelling density.
v)

The representation relies on an inaccurate proposition that the land west of Cooee
Creek is within an area of transition between the higher density urban residential
settlement and the broader land use patterns and smaller scale of rural use and
development.
It is submitted the area is not within a rural setting. The representation does not
acknowledge the relatively recent findings of the Resource Management and
Planning Appeals Tribunal (in C & H Margetts v Burnie City Council [2017] TASRMPAT
18) that the land in CT 15444/2 is located within a rural setting and does not have
the features and characteristics of a low density residential area.
The criteria for application of the Rural Living (A) zone are more appropriate to the
existing and intended character and intensity of development on land west of Cooee
Creek.

vi) The application relies on misunderstood and misapplied strategic principles said to
be contained in the Cradle Coast Regional Land Use Strategy (CCR LUS) and the
Burnie Settlement and Investment Strategy to increase dwelling density in any
residential location where land is suitable and infrastructure services are available.
It is incorrectly to assert such strategies specifically support the proposed
amendment.
The land described on CT 15444/1, CT 15444/2, CT 15444/3 and CT 112555/1 is not
identified or intended for increased dwelling density under any State, regional or
municipal strategy or policy applicable to land that is relevant to preparation and
approval of the BUR LPS
The application specifically addresses each of the Implementation objectives
contained in section 1 of the CCR LUS.
Section 1 deals with the high level principles and instructions for application of the
CCR LUS; and does not in itself contain any objective on which to determine the
merits of an application to change the zone that applies to an area of land.
The principles specifically identify in 1.6(a) that the CCR LUS “is to be read and
applied in its entirety and all applicable policies are to be applied.“
However, the application does not address any of the objectives that describe the
desired end-state for particular land use issues and considerations as detailed in
section 2 for Wise Use of Resource, in section 3 on Support for Economic
Development, in section 4 on Places for People, or in section 5 for Planned Provision
for Infrastructure.
The application suggests that because the CCR LUS variously promotes both infill
development and the highest and best use of land in accordance with land capability
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and suitability, and the optimum use of existing and planned infrastructure, it is
appropriate to intensify an existing pattern of residential development.
The creation of an isolated pocket of land to which the Low Density Residential zone
applies is not infill development.
vii) The representation relies on statutory compliance tests in former section 30O and
32 of the Act that are not relevant to a representation on a draft LPS or for any
subsequent amendment of an approved LPS.
viii) The representation does not specifically address the LPS criteria in section 34;
ix) Application of the LDRz to an isolated pocket of land is not consistent with the
objective in LUPAA Schedule 1 “to provide for fair, orderly and sustainable use and
development of land” and therefore fails the LPS criteria in Section 34(2)(c);
x)

There is no evidence provided for the claim of a market demand or a shortage of
development ready lots to justify application of the Low Density Residential zone for
the purpose of providing lots of a size transitional between the General Residential
zone and the Rural Living zone.
There is no consideration for the likely impact of an opportunity to increase dwelling
density on the existing supply of zoned residential land in Burnie; particularly having
regard to the Commission’s recent position1 on the effect of clause 4.3.1(d) of the
CCR LUS.

xi) The representation relies on local area objective and desired future character
statements in the current BIPS 2013 for the Low Density Residential zone that are
not part of the SPP provisions for the Low Density Residential zone and which are
not otherwise contained in the BUR LPS
In summary, the proposition is not supported by any current land use strategy; is contrary
to the instructions for application of the Low Density Residential zone contained in
Guideline No 1; and is inconsistent with the established characteristics of the locality as
providing large residential lots in a rural setting.
It is recommended that no modification be made to draft BUR LPS to apply the Low
Density Residential zone to land off West Mooreville Road described on CT 15444/1, CT
15444/2, CT 15444/3 and CT 112555/1.
There is no effect for the draft LPS as a whole, including for its ability to meet the LPS
criteria, if the Low Density Residential zone is not applied to the land off West Mooreville
Road described on CT 15444/1, CT 15444/2, CT 15444/3 and CT 112555/1

1

Decision under s41(b) LUPAA dated 19 November 2019 on draft BIPS Amendment 2019 -1
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Representation No 3
Prepared by planplace for Pentach Pty Ltd
The representation does not identify any error in the transposition of zones from the BIPS
into the draft BUR LPS; or any misapplication of the Rural zone contrary to the instructions
in Guideline No 1.
The representation seeks to change the zoning applicable to part of land described on CT
134067/2 from Rural to General Residential.

Land to which representation relates

Land to which draft BUR LPS applies Rural zone shown light brown

Planning authority’s views and opinions
The representation in effect seeks to reverse a decision of the TPC made under section
41(b) of the Act on 19 November 2019 to reject an amendment of the BIPS to change the
zoning applicable to part of land described on CT 134067/2 from Rural Resource to General
Section 35F Report – draft BUR LPS

29 January 2020

16 /39

Residential on grounds that a change of zone to permit new residential use and
development is inconsistent with the requirements in clause 4.3.1(d) of the Cradle Coast
Regional Land Use Strategy.
The representation argues that if the reasons given in the TPC decision are correct, the
decision precludes ability for the draft BUR LPS to meet the LPS criteria in section 32(2)(e)
of the Act and be consistent with the CCR LUS.
Given the BUR LPS makes a like-for-like transition from the spatial application and purpose
of zones under the BIPS 2013 to the most comparable SPP zone, it will maintain a
considerable over supply of zoned vacant residential land contrary to the direction in
clause 4.3.1(d) of the CCR LUS.
The representation argues the LPS process enables a complete revision of the strategic
foundation for application of the TPS to the Burnie municipal area, including to reduce the
area of land assigned to the General Residential zone to create a vacant land supply that
will be more consistent to the standard in 4.3.1(d), and to give priority to locations where
land has an immediate suitability for residential use and development, including the land in
part of CT 134067/2.
The representation suggests the BUR LPS should reduce the area of land assigned to the
General Residential zone to create a vacant land supply that will be more consistent to the
standard in 4.3.1(d), and to give priority to locations where land has an immediate
suitability for residential use and development, including the land in part of CT 134067/2.
The representation addresses two separate issues –
i)

Suitability of part of the land on CT 134067/2 for future residential use
There is some merit in relation to suitability of land in CT 134067/2 for residential
use and development. The property provides opportunity for additional zoned
residential land in a location within the Burnie settlement boundaries where there is
a logical expansion from an established suburban residential estate, infrastructure
services are available and there are no economic, cultural or environmental
limitations for residential use and development.
However, the TPC has determined that while the land may have future value for
residential purposes, application of a residential zone is premature for the reasons
that there is an existing over-supply of zoned residential land in Burnie relative to
the criteria for land supply contained in the Cradle Coast Regional Land Use Strategy;
and, release for residential use would fail the statutory objective for land use
planning to provide for the fair, orderly and sustainable use and development of air,
land and water.
It is recommended that no modification be made to draft BUR LPS to apply the
General Residential zone to part of the land described on CT 134067/2.
There is no effect for the draft LPS as a whole if the General Residential zone is not
applied to part of the land described on CT 134067/2.
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ii)

Whether the BUR LPS meets the LPS criteria in section 34(2)(e) for practicable
consistency to the CCR LUS
There is an apparent logic in the proposition that the draft BUR LPS cannot be
consistent with clause 4.3.1 of the CCR LUS if it is to retain an oversupply of zoned
residential land contrary to the formula in clause 4.3.1(d) of the CCR LUS.
The representation assumes the TPC is correct in its opinion on the application of
clause 4.3.1(d) as stated in the decision of 19 November 2019.
The planning authority submits clause 4.3.1(d) does not have a distinct and
severable function to require that the supply of residential land must be sufficient to
provide not be less than 10 but must not be more than 20 years.
The position of the planning authority on application of the CCR LUS generally, and in
particular to application of 4.3.1(d), for compliance to the test in section 34(2)(e) is
set out in its submissions to the TPC on the draft amendment. The planning
authority does not depart from that position.
The planning authority also notes –
a.

there is no evidence in the representation to indicate what, where, and why
land to which the draft BUR LPS applies the General Residential is unsuitable
for residential use and development;

b.

the current supply of zoned vacant residential land is in large part a legacy of
historic planning decisions pre-dating the draft BUR LPS;

c.

the current application of the General Residential zone under the BIPS 2013
was independently determined by the TPC to comply with the then applicable
tests under the Act, including a requirement expressed in the same terms as
section 34(2)(e) for practicable consistency to the CCR LUS;

d.

a change in zone to reduce the amount of land to which the General
Residential zone applies requires a corresponding consideration for which of
the SPP zones is to apply in the alternative for each location, including for how
the change will meet the LPS criteria;

e.

it is not practical to exclude land from the current application of the General
Residential zone in locations where a vacant site is embedded within a larger
area of developed and developing residential land

It is recommended that no modification be made to the draft BUR LPS to remove
application of the General Residential zone from other land within the Burnie municipal
area.
There is no effect for the draft BUR LPS as a whole, including for its ability to meet the LPS
criteria, if there is no change in the spatial application of the General Residential zone.
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Representation No 4
Prepared by EnviroPlan for A McCrae and family
Representation seeks to change application of the Rural zone and apply instead the Low
Density Residential zone to some 6.39 ha of land described on CT 112547/1 located
between Mount Street and Old Surrey Road, Romaine so as to create opportunity for an
isolated pocket of new residential use and development.
Planning authority’s views and opinions
The representation includes a document addressing matters corresponding to the LPS
criteria.

Land in CT CT 112547/1 shown shaded purple

Land to which the draft BUR LPS applies the Rural zone shown light brown
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However, the report does not allow the planning authority can be satisfied application of
the Low Density Residential zone will meet the LPS criteria i)

the land is not contiguous with any established residential estate, and application of
the Low Density Residential zone would create an isolated pocket of residential use
contrary to the statutory objective for land use planning to provide for the fair,
orderly and sustainable use and development of air, land and water; and to the
specific objectives in the Cradle Coast Regional Land Use Strategy for a logical and
orderly sequence in any expansion of settlement land;

ii)

the representation acknowledges there is no published strategic reason, including in
the CCR LUS, to require expand the area of available zoned residential land to
include the land described on CT 112547/1 at this time;

iii) there is no strategic or practical explanation against the criteria in Guideline No 1 –
Local Provision Schedule - zone and code application for application of the Low
Density Residential zone;
iv) the TPC has recently determined2 that there is an existing over-supply of zoned
residential land in Burnie relative to the criteria for land supply contained in the
Cradle Coast Regional Land Use Strategy; and, that the release of additional land for
residential use would fail the statutory objective for land use planning to provide for
the fair, orderly and sustainable use and development of air, land and water.
It is recommended that no modification be made to the draft BUR LPS to apply the Low
Density Residential zone to land described on CT 112547/1.
The proposed application of the Rural zone to the land as detailed in the draft BUR LPS
meets the LPS criteria.
There is no effect for the draft LPS as a whole, including for its ability to meet the LPS
criteria, if the Low Density Residential zone is not applied to the land described on CT
112547/1.
Representation No 7
TasNetworks
The representation identifies the role and function of TasNetworks in providing for the
transmission of an electricity supply within Tasmania; identifies the entity’s infrastructure
assets located within the Burnie municipal area; and sets out TasNetworks’ policy position
for a consistent approach by all the LPSs to be included within the Tasmanian Planning
Scheme on application of the mandatory code and zone provisions in the SPPs.
In this regard TasNetworks seeks that the BUR LPS –
i)

2

apply the Utilities zone to -

Decision under s41(b) LUPAA dated 19 November 2019 on draft BIPS Amendment 2019 -1
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a.

Emu Bay electricity substation located at 15 -17 Devon Street, South Burnie
being land described on CT 109072/1 and CT 251613) instead of the General
Industrial zone; and

b.

part of CT 164460/1 on which the Hampshire electricity substation at 2753
Ridgley Highway, Hampshire is located instead of the Rural zone

Planning authority’s views and opinions
Application of the Utilities zone to major substations is to be consistent with the
instructions contained in Guideline No 1.
It is recommended the draft BUR LPS be modified to correct a drafting error in the
LPS zone map and apply the Utilities zone to –
a.

Emu Bay electricity substation located at 15 -17 Devon Street, South Burnie
being land described on CT 109072/1 and CT 251613); and

b.

part of CT 164460/1 on which the Hampshire electricity substation at 2753
Ridgley Highway, Hampshire is located; and that TasNetworks provide survey
data for the area to which the zone will apply to allow accurate identification
on the LPS map

There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS is modified to correct drafting errors as such changes
are of the kind permitted by section 40I.
ii)

apply the Utilities zone to TasNetworks communication towers on land at –
a.

Round Hill described on CT 132976/1 instead of the Environmental
Management zone; and

b.

Companion Hill described on CT 164459/1 instead of the Rural zone

Planning authority’s views and opinions
It is not agree communication towers are major utility infrastructure within the
meaning of criteria UZ1 of the Guideline No 1. Criteria UZ6 applies instead to
require the site of such facilities be included within the zone that applies for
surrounding land.
While acknowledging the critical importance of communication systems to operation
of the TasNetworks distribution system, the entity is not unique in its provision and
reliance on communication infrastructure for performance and service. There are
multiple communication, telecommunication, and data transmission infrastructure
sites within the municipal area associated with the operations of other service
providers.

Section 35F Report – draft BUR LPS

29 January 2020

21 /39

Consistency and fairness would require that each of these facility sites be identified
and included in application of the Utilities zone. The impracticality of the
proposition is recognised in criteria UZ6 of Guideline No 1.
SPP Code C4 – Electricity Transmission Infrastructure Protection Code applies to each
of the TasNetworks communication sites to create a communication station buffer
area within which building and other works are regulated for the purpose of
managing risk of adverse impact on the safety, operation, and access to
communication towers.
The Code provision is a level of protection not available to the operators of other
communication facilities.
There is no advantage to application of Code C4 and for protection of
communication infrastructure to apply the Utilities zone to the land on which a
tower is located.
It is inappropriate to contemplate application of the Utilities zone for the purpose of
avoiding application of any Code applicable to land within the municipal area.
It is recommended that no modification be made to the draft BUR LPS to apply the
Utilties zone to the TasNetworks communication tower sites on Round Hill and
Companion Hill.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the Utilities zone is not applied to TasNetwork communication
sites.
The BUR LPS will apply Code C4 to provide protection of electricity transmission
infrastructure.
Representation No 8
TasWater
i)

The representation recommends the Utilities zone be applied to land containing
water treatment and sewage treatment plants, and to major water storage areas.
The exhibited draft BUR LPS applies the Utilities zone to the Ridgley Water
Treatment Plant and to the Round Hill Waste Water Treatment plant, and to the
major water storage areas of the Pet Reservoir and the Guide Reservior.
There is no requirement to modify the draft BUR LPS.

ii)

The representation also seeks to modify the draft BUR LPS and apply the Utilities
zone to the following infrastructure sites on grounds that each is a use that fits the
definition of the use class “Utilities” as provided within the SPPs.
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NAME

TYPE

SERVICE

CT

OWNER

PROPERTY_I
D

Ridgley Header Tank

Reservoir

Water

115016/1

TasWater

1584327

Mount Road Basin

Reservoir

Water

148941/1

TasWater

7626946

Cooee Basin

Reservoir

Water

83960/1

TasWater

6183899

Upper Burnie Basin

Reservoir

Water

151107/1

TasWater

6170617

Cascade Road Basin
Mooreville Road
Reservoir

Reservoir

Water

151108/1

TasWater

7901290

Reservoir

Water

66260/1

6187101

Wivenhoe Reservoir

Reservoir

Water

TasWater
Parks and
Wildlife
Service

Elizabeth St Reservoir

Reservoir

Water

197043/1

TasWater

6115263

Havenview Reservoir

Reservoir

Water

15624/1

TasWater

6176402

7635551

PROPERTY_ADDRES
S_
Ridgley Highway
Ridgley
Ridgley Highway
Romaine
Bass Highway
Cooee
Atkins Drive
Romaine
Ridgley Highway
Romaine
Wright Street
Shorewell Park
Stowport Road
Wivenhoe
10a Elizabeth Street
Montello
Old Surrey Road
Havenview

Planning authority’s views and opinions
The draft BUR LPS does not apply the Utilities zone to land containing the water
distribution reservoirs listed in the representation.
Each of the sites is included within the zone that applies to the land surrounding the
utilities site.
The SPPs describe the Utilities use class to mean the “use of land for utilities and
infrastructure including telecommunications; electricity generation; transmitting or
distributing gas, oil, or electricity; transport networks; collecting, treating, transmitting,
storing or distributing water; or collecting, treating, or disposing of storm or floodwater,
sewage, or sullage”.
Examples include an electrical sub-station or powerline, gas, water or sewerage main, optic
fibre main or distribution hub, pumping station, railway line, retention basin, road, sewage
treatment plant, storm or flood water drain, water storage dam and weir.”
The SPPs also include a definition for “minor utilities” to mean “use of land for utilities for
local distribution or reticulation of services and associated infrastructure such as a
footpath, cycle path, stormwater channel, water and sewer pipes, retention basin,
telecommunication lines, gas pipelines or electricity substations and power lines up to but
not exceeding 110kV.”
The water storage facility sites identified by TasWater as appropriate for application of the
Utilities zone are each part of the water distribution and reticulation system for Burnie,
and are within the definition of “minor utilities”.
Guideline No 1 – Local Provision Schedule - zone and code application instructs in criteria
UZ1- “The Utilities zone should be applied to land that is used, or intended to be used, for
major utilities infrastructure”, and in criteria UZ4 “the Utilities zone may be applied to land
for water storage facilities for the purposes of water supply directly associated with major
utilities infrastructure, such as dams and reservoirs”.
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The Guideline expressly instructs in criteria UZ6 that “the Utilities zone should not be used
for minor utilities or underground utilities as these are more appropriately contained with
the surrounding zone to which it is located.”
The proposition to apply the Utilities zones to each of these sites is contrary to the
instruction contained in criteria UZ1, UZ4 and UZ6 in the Guideline No 1.
It is recommended that no modification be made to the draft BUR LPS to apply the
Utilities zone to the land containing each of the water distribution storage facilities
identified in the representation.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet the LPS
criteria, if the Utilities zone is not applied to the land containing each of the identified
water storage facilities.
Representation No 10
TasRail
The representation seeks to correct alleged inaccuracies contained in the relevant
exhibition documents in relation to what constitutes existing rail infrastructure within the
Burnie municipal area, and in relation to intention of the Strategic Infrastructure Corridor
legislation.
The representation submits the Utilities zone must apply to all land that is part of the State
Rail Network (including sidings and terminals) and to any land forming part of the current
rail network that may be declared a Strategic Infrastructure Corridor.
Planning authority’s views and opinions
The draft BUR LPS intends to apply the Utilities zone to all existing land comprising the
State Rail Network; and in this regard has relied on information published on the LIST for
identification of relevant railway land.
TasRail do not identify any specific error in application of the Utilities zone to land within
the State Rail Network.
TasRail should be requested to provide details of any inaccuracy in application of the
Utilities zone to land forming the rail network.
There is no declared Strategic Infrastructure Corridor (SIC) within the Burnie municipal
area. The planning authority understand the purpose of an SIC is to permit alternate use of
land within the state rail network while simultaneously protecting ability for the land to
revert to railway use.
If the BUR LPS applies the Utilities zone to land within the existing State Rail Network,
there should be not requirement to modify the BUR LPS in the event an SIC is declared over
all or part of that land.
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It is recommended the draft BUR LPS be modified if necessary to correct any inaccuracy in
the application of the Utilities zone to land within the State Rail Network.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet the LPS
criteria, to correct errors in drafting of the BR LPS as such matters are within the scope of
section 40I.

3.2.2

Matters in relation to the application of State Planning Provision Codes to land within
the Burnie municipal area
Representation No 6
Department of Police, Fire and Emergency Services
The representation is in relation to land within the Burnie municipal area that is known to
be flood prone and to land located within a Coastal Inundation Hazard Area; and addresses
administrative matters for operation of SPP Code C12 – Flood Prone Areas Hazard Code
and SPP Code C11 – Coastal Inundation Hazard Code.
The representation notes the draft BUR LPS flood prone overlay maps apply for a number
of stream systems within the Burnie municipal area. It notes, however, that the absence of
a Statewide flood prone hazard map means the BUR LPS may not apply Code C12 to all
areas at risk of flooding.
The representation notes clause C12.2.3 applies the Flood Prone Areas Hazard Code to any
use in a habitable building or for any development of land that is at risk from flood or that
has the potential to cause increased risk from flood if identified in a report obtained from a
suitably qualified person
The representation also notes C12.2.4 requires that a planning authority may only request
such a report be obtained if it reasonably believes, based on information in its possession,
that the land is subject to risk from flood or has the potential to cause increased risk from
flood.
The representation advises the SES is working with the Department of Justice to prepare a
Guideline for issue by the TPC under Section 8A of the Act in relation to the nature of
information a planning authority should use to determine whether it reasonably believes
that land is subject to risk from flood or has the potential to cause increased risk from
flood.
An interim list of publicly available information on flooding in the municipal area is
included.
The representation notes land north of West Mooreville Road on Janet Drive flood
proposed in the BUR LPS for change in zone from Low Density Residential to General
Residential is in part within a flood prone hazard area and subject to application of Code
C12.
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Planning authority’s views and opinions
The representation is in relation to the content and merits of the draft BUR LPS and
indicates –
i)

in relation to flood prone land, that operation of the BUR LPS will require the
planning authority may seek further information in accordance with C12.2.3 if land is
known to be at risk from flooding but is not shown on the overlay maps to be within
a flood prone hazard area; and

ii)

in relation to coastal inundation hazard areas, that there is merit in the BUR LPS
applying the Coastal Inundation Hazard Bands AHD Levels prepared by DPAC for
application of Coastal Inundation Hazard Code for land in the Burnie municipal area.

The representation is observational in that it notes the draft BUR LPS makes an appropriate
application of the applicable provisions of the SPPs to manage risk associated with the use
and development on land in the Burnie municipal area that is either exposed to a flood
hazard or that is located within a coastal inundation hazard.
While it is noted the current level of information on flood prone areas is incomplete, and
that a planning authority may require information from a suitably qualified person if it
reasonably believes land outside a mapped flood prone area is a risk from flooding, the
representation does not suggest or raise any matter on which it is necessary to modify the
BUR LPS.
No modification is required to the draft BUR LPS in response to the matters in the
representation.
Representation No 7
TasNetworks
The representation identifies a number of matters in relation to application of the SPP
Codes.
i)

Application of Code C4 – Electricity Transmission Infrastructure Protection Code
It is submitted there are minor discrepancies between the BUR LPS Code C4 overlay
map and the data contained on the ETIPC overlay published on the LIST map in
relation location of electricity transmission corridors, communication station buffer
areas, and substation facility buffer areas; and that such discrepancies need
correction.
TasNetworks can provide the necessary GIS data.
Planning authority’s views and opinions
The SPPs and Guideline No 1 require the BUR LPS include an overlay map prepared
in accordance with the information published on LIST for location of electricity
transmission corridors, communication station buffer areas, and substation facility
buffer areas.
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It is unclear whether the discrepancies exist in the source data from which the BUR
LPS maps were prepared, or have been created by the planning authority in the
application of that data.
It is recommended the draft BUR LPS be modified to correct any inaccuracy
identified by TasNetworks in the BUR LPS Code C4 overlay map for location and
application of code provisions for protection of electricity transmission corridors,
communication station buffer areas, and substation facility buffer areas.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS is modified to correct drafting errors as such changes
are of the kind permitted by section 40I.
ii)

Application of Code C7 – Natural Assets Code
It is submitted the priority vegetation overlay required under the Natural Assets
Code should not apply to land containing a communication site identified on the
Code E4 overlay map.
The representation identifies clearance of vegetation for the safe and reliable
operation of electricity infrastructure is work of minor environmental impact and is
exempt under provisions of the Electricity Supply Industry Act 1996 and the
Electricity Supply Industry Regulations 2008 from a requirement to comply with any
regulation on development imposed under the Land Use Planning and Approvals Act
1993.
It is also noted Table 4.4 of the SPPs exempts the clearance and conversion of a
threatened native vegetation community in accordance with the Forest Practices
Regulation 2007 on any land to enable the construction and maintenance of
electricity infrastructure.
It is submitted that it is inconsistent with the relevant legislated and SPP exemptions
to apply the priority vegetation provisions to land containing a communication tower
of a kind identified in Code C4.
Planning authority’s views and opinions
An LPS is required by clause LP 1.7.5(c) of the SPPs to include a priority vegetation
overlay map based on the prescribed vegetation data bases.
The BUR LPS includes a priority vegetation map prepared from the Regional
Ecological Model developed in accordance with the requirements in clause LP
1.7.5(c). the Model will be used by most Tasmanian planning authorities in
preparation of the required overlay map for application of the Natural Asset Code
provisions.
Clause LP 1.7.5(d) of the SPPs provides a planning authority may modify a priority
vegetation overlay map prepared in accordance with clause LP1.7.5(c) if necessary to
addresses any anomalies or inaccuracies in the mapping and data in sub-clause
LP1.7.5(c); to provide more recent or detailed local assessment of the mapping and
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data in subclause LP1.7.5(c); or to identify other native vegetation of local
importance, including habitat for native fauna of local importance.
TasNetworks do not identify any circumstances relevant to the criteria in clause LP
1.7.5(d) to support modification of the BUR LPS overlay map.
The effect of the Electricity Supply Industry Act 1996 and the Electricity Supply
Industry Regulations 2008 is that there is no requirement for TasNetworks to engage
with or otherwise comply with the land use planning process in relation to any of the
works that are specified by the Act to be exempt from application of a planning
scheme.
The effect of the exemption in SPP clause 4.4.1(b) is that the works described are not
matters to which the planning scheme applies.
The combined effect of the legislated and SPP exemptions is to exclude application
of Code E4 to electricity supply works. The exemptions apply irrespective of
whether the provisions of a planning scheme are shown to apply to land on which
exempt work may occur.
There are a number of other activities by entities in addition to TasNetworks for
which legislation and/or the SPPs provide exemption from a need to comply with
any requirement in a planning scheme in relation to clearance and conversion of
vegetation.
The purpose of a code overlay map is to represent the spatial extent of a condition
or circumstance for which the planning scheme intends a particular outcome.
Fragmentation of that representation on criteria that are not relevant to the
regulated condition or circumstance distorts reality and undermines integrity of the
code purpose and provision by suggesting such land does not contain the value or
interest to be managed.
It would be impractical for a planning scheme to identify each of the sites on which
an exempt activity may occur and to represent and exclude such land from
identification on a code overlay map.
The purpose of an exemption is to recognise that although planning objectives and
regulation may apply a general control on use or development, there are some
circumstances in which it is legitimate to exclude that control. The most practical
approach is to frame the planning instrument or map so as to apply for all relevant
activity, conditions or circumstance, and to separately identify those activities that
are exempt.
To exclude application of a provision to land on the basis that one or more activities
on the land may be exempt from operation of that provision carries risk of creating a
broader exemption contrary to the purpose of the scheme.
The nature of the exemptions available to TasNetworks from the provisions of a
planning scheme that may apply for the clearing and conversion of vegetation are
sufficient to provide the entity with certainty that it will not be subject to any
requirement on priority vegetation under SPP Code C7.
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It is recommended that no modification be made to the draft BUR LPS to exclude
land containing a TasNetwork communication site from the priority vegetation
overlay map.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS applies the priority vegetation provisions in Code C7
to TasNetwork communication sites.
The statutory and Tasmanian Planning Scheme permit exemptions available to the
entity for the clearance and conversion of vegetation mean the Code will have not
operational effect.
iii) Application of Code C8 – Scenic Protection Code
Identifies that the provisions of Code C8 – Scenic Protection apply to sections of land
within the transmission corridors TL 441, TL 445 and TL 415 to which the provisions
of Code C4 also apply.
It is submitted the requirements of Code C8 for scenic protection are in conflict with
the purpose of Code C4 for protection of electricity transmission infrastructure.
It is requested that the draft BUR LPS be modified to remove application of Code C8
– Scenic Protection from land to which Code C4 applies.
Planning authority’s views and opinions
The spatial application of Code C8 – Scenic Protection in the draft BUR LPS is a
transitional matter instructed by the Minister for Planning under Schedule 6 of the
Act.
The planning authority does not have discretion to modify the transitional direction.
The areas to which the code applies are lands on which there was a corresponding
provision under the formed Burnie Planning Scheme 1989 and the Burnie Interim
Planning Scheme 2013. Controls in the nature of Code C8 are not a new
consideration for use and development of land in the Burnie municipal area,
including on land containing electricity transmission infrastructure.
The Electricity Industry Supply Act provides that where an electricity entity proposes
to carry out work on the construction, installation, modification, maintenance,
demolition or replacement of electricity infrastructure; and the work is of a kind
classified by the regulations as work of minor environmental impact, the work is not
to be regarded as development for the purposes of the Land Use Planning and
Approvals Act 1993 and is not subject in any other way to that Act.
Work of minor environmental impact is specified by the Electricity Supply Industry
Regulations 2008 to include a. the removal, repair, maintenance or modification of existing powerlines for
the transmission, distribution or supply of electricity;
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b. the removal, repair, maintenance or modification of an existing substation or
a transformer associated with the transmission, distribution or supply of
electricity;
c. the installation or erection of powerlines along any public street, road or
highway and on public land for the distribution or supply of electricity;
d. the laying, removal, repair, maintenance or modification of any underground
cable for the distribution or transmission of electricity;
e. the clearing or lopping of trees, branches or other vegetation to the extent
necessary for the protection of electricity infrastructure or public safety;
f.

the installation and erection of any substation or transformer associated
with the distribution or supply of electricity;

g. the installation, erection, removal, repair, maintenance, modification, or use,
on land, of any electricity-generating plant that –
i.

is not used, or intended by the Hydro-Electric Corporation to be used,
to generate electricity for more than 12 months after the plant is
installed or erected on the land; and

ii.

is installed or erected on land that is, or on land that is adjacent to,
land on which there is already situated an electricity-generating
plant, substation or switchyard or on which not less than 200
gigawatt hours of electricity was consumed during the 2015 calendar
year.

The Tasmanian Planning Scheme will not apply to any minor environmental impact
work undertaken by TasNetworks.
The parliament has not intended that works of non-minor environmental impact be
exempt application of any planning processes required under the Land Use Planning
and Approvals Act 1993.
To exclude application of Code C8 to land to which Code C4 applies has the potential
to expand the exemptions provided under the Electricity Supply Industry Act in a
manner that may be inconsistent with the intentions of the parliament.
It is recommended that no modification be made to the draft BUR LPS to exclude
application of Code C8 to land to which Code C4 applies.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS applies the provisions for scenic protection in Code C8
to land to which Code C4 applies.
Any internal conflict between provisions in the SPP Codes is not a matter that can be
resolved through the LPS process.
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Representation No 10
TasRail
The representation submits the BUR LPS must include Code C3 – Road and Railway Assets
Code.
The representation also submits the BUR LPS should be modified “for the recommended 50
metre attenuation zone to be applied in all planning decisions to ensure that future
planning decisions do not do impede, constrain or limit railway operations and future
railway operations”
The representation further submits that “at the very least any development or planning
application within a 50 metre attenuation zone must be advised to the Rail Infrastructure
Manager (TasRail) or the designated SIC corridor manager for review and opportunity to
make representations in accordance with the Road and Railway Assets Code (and Utilities
zoning).”
Planning authority’s views and opinions
The BUR LPS will apply the Road and Railway Assets Code.
The draft BUR LPS includes the required overlay maps to indicate application of the Code.
The representations requires the mandatory SPP code provisions be altered; and is
therefore a matter to which section 35E(5) applies and is not to be taken to part of a
representation.
However, the planning authority considers it is valuable to examine the proposition in
order to identify the apparent misunderstandings that appear to exist between the rail
entity and planning authorities in relation to the role of the Tasmanian Planning scheme in
protection of rail assets and operations.
The draft BUR LPS does not define a railway attenuation area; and relies instead on the
default 50 metre attenuation area for the purposes of clause C3.6.1.
Clause C3.6.1 only applies for sensitive use development for which a permit is required.
The purpose of C3.6.1 (and C3.7.1) is “to minimise the effects of noise, vibration, light and
air emissions on sensitive uses from existing and future major roads and the rail network.”
The Code does not have a specific intention to protect the railway from the likely impact of
new use or development.
The effect of mandatory SPP clause C3.6.1 A1 is that the objective of the provision is
satisfied if the proposed sensitive use development meets one or more of the relevant A1
criteria.
There is no requirement to notify an application to the extent that it relies on C3.6.1 A1;
and therefore no opportunity for the rail entity to examine the application or to make
comment on it.
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There is no requirement to apply railway attenuation consideration under Code C3 for use
or development that is not for a sensitive use.
If the application is otherwise notifiable, a representation must by virtue of SPP clause 6.10
be particular to the discretion being exercised.
Unless an application relies on C3.6.1 P1 there is no lawful opportunity for the rail entity to
consider or respond on an application for sensitive use development on any land located
within the 50 metre railway attenuation area.
In the event clause C3.6.1 P1 or C3.7.1 P1 applies, the relevant and valid views and
opinions of the rail authority are those that relate to the objective in the standard, and
cannot properly extend to a more general interest to protect the safety and performance
of rail infrastructure and operations.
A similar assessment applies for subdivision for sensitive uses under SPP clause C3.7.1.
There is a requirement in C3.6.1 P1 and C3.7.1 P1 for a planning authority to have regard to
any advice received from a road or railway authority.
The provision is misleading in that it does create a referral and response mechanism.
There is no mechanism currently available under the Land Use Planning and Approvals Act
1993 to allow a planning authority to directly invite representations from the rail entity and
to include any submissions and requirements as matters for determining or conditioning a
permit. The agency referral mechanism in former section 60 of the Act has been long
repealed.
Instead, a rail entity must rely on the representation process under section 57 of the Act. If
the rail entity is not an adjoining owner or occupier of the land to which the permit
application applies, it will not receive a written notification of exhibition of a permit
application from the planning authority and must rely instead on the published public
notice in a newspaper or on a sign on the site.
It is noted the Rail Infrastructure Act provides that the portfolio Minister may declare a
planning corridor of any width adjoining a rail or infrastructure corridor; and that such a
declaration will activate a referral arrangement to enable the State to examine and
stipulate requirements for safety and use of the rail network in relation to use or
development on land in whole or part within the corridor.
The referral requirement would apply irrespective of whether an application is for sensitive
use development, and is relevant for both permitted and discretionary permit applications.
Declaration of a rail planning corridor appears the most effective means by which the rail
entity can achieve the objective described in the representation. However, such an action
is outside the jurisdiction of the planning authority to provide; and is not a matter to be
addressed in the LPS process.
Declaration of a strategic infrastructure corridor under the Strategic Infrastructure Corridor
Act 2016 immediately creates a referral requirement under which all applications for use or
development on land in whole or part within 50 metres of a declared strategic
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infrastructure corridor must be referred to the Minister, and the planning authority is to
have regard to any advice provided by the Minister, including any requirement for
conditions relating to the corridor safety and use objectives.
The mechanisms available under the rail infrastructure and the SIC legislation appear to
remove any need for the modifications suggested by TasRail for referral and consideration
of an application for use or development of land in the proximity of a strategic corridor.
It is recommended that no modification be made to the draft BUR LPS to change the
provisions of Code E3 because the matter is in relation to an alteration of the SPPs.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet the LPS
criteria, if the BUR LPS is not modified.
It is not appropriate for the planning authority to make any submissions in accordance
with section 35G to amend the SPPs. There is an existing and available solution to the
concerns expressed by the rail entity in the provisions of the Rail Infrastructure Act 2007
and the Strategic Infrastructure Corridor Act 2016; and it is not appropriate for subordinate
legislation to create parallel or alternate mechanisms to those which the parliament has
enabled by legislation.

3.2.3

Matters in relation to the provisions of a Specific Area Plan
Representation No 7
TasNetworks
i)

The representation seeks a definition and clarification for application of terms used
within the BUR LPS BUR s1.0 SAP for the Heybridge Residential Nature Reserve in
order to ensure the relevant provisions do not apply for TasNetworks infrastructure
–
a. “Electricity supply”
Planning authority’s views and opinions
The intention of the SAP is to require that all distribution and reticulation cables
for electricity supply within a lot be installed underground.
The term is self-explanatory as used within clause BUR –S1.7.3 A2 as referring to
the supply arrangement between the network and any development on a lot
created by subdivision.
The term is not intended to apply for network distribution and reticulation
cables of an electricity supply entity.
The provision does not apply for the prescribed minor environmental impact
works by TasNetwork because of the exemptions created under the Electricity
Supply Industry Act.
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It is recommended that no modification be made to the draft BUR LPS to
include a definition for the term “electricity supply” as used in clause BUR –
S1.7.3 A2
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS is not modified to introduce a definition for
electricity supply as it is exclusively use within clause BUR –S1.7.3 A2.
b. “Telecommunication cables”
Planning authority’s views and opinions
The intention of the SAP is to require that all distribution and reticulation cables
for communication supply within a lot be installed underground.
The term is self-explanatory as used within clause BUR –s1.7.3 A2.
The term is not intended to apply for network distribution and reticulation
cables of a communications entity.
The requirement does not apply for minor communications infrastructure of the
kind described in clause 4.2.6 of Table 4.1 in the SPPs.
It is recommended that no modification be made to the draft BUR LPS to
include a definition for the term “telecommunication cable” as used in clause
BUR –S1.7.3 A2
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS is not modified to introduce a definition for
telecommunication cable as it is exclusively use within clause BUR –S1.7.3 A2.
ii)

amend clause BUR-S1.8.1 A1 to insert after the words “Each lot” the word “or a lot
proposed on a plan of subdivision, excluding for public open space, a riparian or
littoral reserve or Utilities”
Planning authority’s views and opinions
The amendments are not necessary because the purpose of clause BUR-S1.8.1 is to
restrict subdivision to the lots described on the “approved subdivision” as defined in
clause BUR-S1.4.1.
The SAP intends there is to be no further subdivision within the area to which the
SAP applies. The proposed text would have no operation within the SAP.
It is recommended that no modification be made to the draft BUR LPS to insert in
BUR-S1.8.1 A1 the words requested by the representation.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS is not modified insert words to exclude application of
the provision to subdivision for public open space, reserves and Utilities .
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iii) Amend Clause BUR-S1.8.1 A3 to insert at the commencement of the clause the
words “Excluding for public open space, a riparian or littoral reserve or Utilities ..”
Planning authority’s views and opinions
The amendments are not necessary because the purpose of clause BUR-S1.8.1 is to
restrict subdivision to the lots described on the “approved subdivision” as defined in
clause BUR-S1.4.1.
The SAP intends there is to be no further subdivision within the area to which the
SAP applies.
It is recommended that no modification be made to the draft BUR LPS to insert in
BUR –S1.8.1 A3 the words requested by the representation.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS is not modified insert words to exclude application of
the provision to subdivision for public open space, reserves and Utilities .
iv) Amend clause 1.8.2 A1 to insert at the commencement of the clause the words
“Excluding for public open space, a riparian or littoral reserve or Utilities”
Planning authority’s views and opinions
The amendments are not necessary because the purpose of clause BUR-S1.8.1 is to
restrict subdivision to the lots described on the “approved subdivision” as defined in
clause BUR-S1.4.1.
The SAP intends there is to be no further subdivision within the area to which the
SAP applies.
It is recommended that no modification be made to the draft BUR LPS to insert in
BUR –S1.8.2 A1 the words requested by the representation.
There is no effect on the draft BUR LPS as a whole, including for its ability to meet
the LPS criteria, if the BUR LPS is not modified insert words to exclude application of
the provision to subdivision for public open space, reserves and Utilities .

3.2.4

Matters in relation to the form and structure of the BUR LPS

Representation No 9
L Knight
Identifies the form and structure of the Specific Area Plans within the draft BUR LPS is
confusing; and suggests the document could be improved if all relevant provisions applicable
to the land to which the SAP applies are contained within the SAP.
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Planning authority’s views and opinions
The suggestion has merit in that a restructuring of the LPS in relation to the form and content
of an SAP could reduce fragmentation of provisions and simplify use of the document.
Section 35E(4) of the Act provides that any matter contained in a representation to the effect
that the content of a provision of the SPPs should be altered is not to be taken as a
representation.
The submission relates to instructions contained in clause LP 1.2 of the State Planning
Provisions (SPPs) for the manner in which an LPS must structure the content of a Specific Area
Plan.
The planning authority does not make any submissions in accordance with section 35G to
alter the SPPs in relation to the form and structure of an SAP

3.2.5

Matters in relation to the State Planning Provisions

The planning authority notes the requirement in section 35E(5) of the Act that any
representation that contains a matter to the effect that the content of a provision of the State
Planning Provisions should be altered is not taken to be a part of the representation.
The planning authority notes the opportunity provided by section 35G for a planning authority
to advise the Commission on any opinion that the content of a provision of the SPPs should be
altered.
The planning does not make any submissions in accordance with section 35G to alter any
provision in the SPPs
The representations made on the draft BUR LPS include the following matters to the effect
that the content of a provision of the SPPs should be altered.
Representation No 1
D Thomson
The SPPs should be altered to include a Regional Mixed Use zone or a Residential and
Artisan zone as a companion zone to the Urban Mixed Use zone and with a purpose to
provide land where there can be a combination of residential and low impact
manufacturing and processing uses to reflect a contemporary approach to small scale
artisan activity.
Planning authority’s views and opinions
The SPPs take a traditional and conservative approach to zone purpose and the standards
applicable to permissible use and development.
There is a strong consideration for measuring proposed new use and development against
the values and characteristics of established use and development, and a strong
residential-centric concern for protection of amenity.
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The Tasmanian Planning Scheme may not adequately reflect emerging patterns in use and
development of land; and does not adequately or effectively express objectives the
describe the kind and form of future use and development intended.
The planning authority consider the Tasmanian Planning Scheme requires significant
review and modification, including in zone purpose statements and in the content of use
and development standards.
However, such a review is hindered by the sustained absence of articulated and agreed
State planning policy.
The planning authority does not make any submissions in accordance with section 35G to
alter the SPPs in relation to the number and purpose of zones
Representation No 7
TasNetworks
The representation makes submissions in relation to altering the content of the SPPs.
i)

The application identifies exemption provisions in clause 4.1 for use and
development on land to which Code C4 applies for protection of electricity
transmission infrastructure impact the ability to adequately manage risk to human
safety from exposure to electricity infrastructure
Planning authority’s views and opinions
The planning authority accepts that operation of the exemption provisions under
clause 4.1 of the SPPs may have the effect of diluting the effectiveness of the
planning process to protect the health, safety and welfare of people, property and
the environment.
Exemptions are conceived to accommodate low impact or low risk activity for which
application of a zone or code provision is patently unnecessary to the statutory
objectives in Schedule 1.
It appears, however, there are matters of alleged importance to the health, safety
and welfare of people, property and the environment that are either not included
within the provisions of the SPPs or that are excluded by operation of the exemption
provisions.
The planning authority considers this to be a matter that requires careful review. It
is necessary to establish a valid and reasoned balance between the level of
regulatory intervention required to provide a tolerable level of risk and the desire to
minimise “red tape”.
This is an exercise that exceeds the capacity of the planning authority within the
context of the LPS process.
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The planning authority does not make any submissions in accordance with section
35G to alter the SPPs in relation to the operation of exemptions provisions for use
and development on land to which Code C4 applies
ii)

An absence of a general exemption for electricity transmission infrastructure from
application of Code C8 for scenic protection
Planning authority’s views and opinions
It is not appropriate for the planning authority to recommend SPPs be altered in
order that the electricity supply industry be provided with exemptions that will
exceed the matters for which the parliament has legislated an exemption under the
Electricity Supply Industry Act.
The planning authority does not make any submissions in accordance with section
35G to alter the SPPs to provide wider exemptions for use and development of
electricity supply infrastructure on land to which Code C8 applies

4

Conclusion

A consideration of the matters contained in representations made on the draft BUR LPS has
identified –
a)

There are some drafting errors in the application of the Utility zone to land containing a major
infrastructure use that must be corrected;

b)

There is no justification to apply the Utilities zone to land containing minor utility
infrastructure;

c)

There is an apparent discrepancy on the overlay map for spatial application of Code C4 –
Protection of Electricity Transmission Infrastructure that must be corrected;

d)

Submissions to change the purpose for which land is zoned under the draft BUR LPS do not
contain sufficient information to support a conclusion that the LPS criteria will be met if the
draft BUR LPS is modified to apply an alternate zone;

e)

There is no justification to exclude application of Code C7 – Natural Assets and Code C8 –
Scenic Protection from land to which Code C4 – Protection of Electricity Transmission
Infrastructure applies; and

f)

There are no matters on which the planning authority should make a recommendation to alter
the SPPs;

The planning authority has no grounds on which to offer any opinion or recommendation that the
draft BUR LPS as a whole or in any part does not meet the LPS criteria in section 34, or that the draft
BUR LPS should be modified as a result of the considerations of the matters in section 35F.
The planning authority has no reason to apply to the Commission in accordance with section 35L to
withdraw the draft BUR LPS.
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The planning authority makes the following recommendations in accordance with section 35F(2)(e)
of the Act in relation to the draft BUR LPS as a whole –
a)

There is no requirement to modify the draft BUR LPS other than to correct drafting errors in
zone and code overlay maps;

b)

The recommended modifications are amendments of a kind to which section 40I applies and
will therefore have no effect on the purpose, content, and compliance of the draft BUR LPS
as a whole;

c)

The draft BUR LPS meets the LPS criteria in section 34 for the reasons set out in the Draft
Burnie Local Provision Schedule Supporting Report dated 11 October 2019;

d)

The provisions of the draft BUR LPS are not inconsistent with a provision of the SPPs;

e)

Other than to correct an error or inconsistency on the BUR LPS maps for the application of a
zone or code provision, there is no requirement for the draft BUR LPS to add to, modify, or
substitute for how the draft LPS has applied an SPP provision to an area of land within the
Burnie municipal area; and

f)

There are no matters in addition to those matters contained in the exhibited instrument for
which the draft BUR LPS should, or should not, contain a provision of a kind permitted by
section 32

This report is submitted in accordance with a decision of the Burnie City Council acting as Planning
Authority for the Burnie municipal area recorded in Minute AO015-20 of 28 January 2020
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